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of overtime compensation where such em-
ployees’ work schedules meet the irregular
schedule definition of Section 1 of the pro-
posed regulation. The Secretary of Labor has
not promulgated regulations regarding the
receipt of compensatory time in lieu of over-
time compensation by employees who work
irregular work schedules and no comparable
authority exists for employees covered by
the FLSA in the private sector to accrue
compensatory time in lieu of paid overtime.
The proposed regulation’s terms regarding
compensatory time are derived from the pro-
visions of section 7(o) of the FLSA which
permits public employers to continue the
practice of providing compensatory time in
lieu of monetary payment for overtime
worked. The Board is not currently aware of
any working conditions in the Senate which
would require a different approach to the ac-
crual and use of compensatory time than
that applied to public employers and em-
ployees under the FLSA. However, there
may be aspects of the Senate’s operations
which commentors may believe warrant a
different approach.

Section 7(o) was incorporated into the
FLSA as part of the Fair Labor Standards
Amendments of 1985. The legislative history
of those amendments reflects that the
amendments ‘‘respond[ed] to [concerns of
state and local governments] by adjusting
certain FLSA principles with respect to em-
ployees of states and their political subdivi-
sions.” S. Rep. No. 159, 99th Cong., 1st Sess.
4 (1985), reprinted in 1985 U.S.C.C.A.N. 651, 655.
In this regard there was a recognition that
“‘the financial costs of coming into compli-
ance with the FLSA—particularly the over-
time provisions of section 7—[were] a matter
of grave concern ‘‘ and that ‘“‘many state and
local government employers and their em-
ployees voluntarily [had] worked out ar-
rangements providing for compensatory time
off in lieu of pay for hours worked beyond
the normally scheduled work week. These ar-
rangements . . . reflect[ed] mutually satis-
factory solutions that [were] both fiscally
and socially responsible. To the extent prac-
ticable, [Congress sought] to accommodate
such arrangements’’. Id. at 8-9. In arriving at
the maximum number of hours that could be
accrued, the original Senate bill provided for
a cap of 480 hours of compensatory time for
all employees. The House proposed a cap of
180 hours for all employees except public
safety employees, who would be permitted to
accrual 480 hours. The current provisions of
section 7(o0) were agreed to in conference. See
H.R. CONF. Rep. No. 357, 99th Cong., 1st Sess.
8 (1985), reprinted in 1985 U.S.C.C.A.N. 669.

The Board invites comment on whether
and to what extent Section 7(0) is an appro-
priate model for the Board’s regulations. The
Board also invites comment, if Section 7(o)
does provide an appropriate model, on
whether and to what extent the regulations,
including the accrual and use of compen-
satory time off and the limits on the max-
imum number of hours that can be accrued,
should vary from the provisions of section
7(0) of the FLSA.

Part B—Irregular Work Schedules: Section
1. For the purposes of this Part, a covered
employee’s work schedule ‘‘directly de-
pends’ on the schedule of the Senate only if
the employee’s normal workweek arrange-
ment requires that the employee be sched-
uled to work during the hours that the Sen-
ate is in session and the employee may not
schedule vacation, personal or other leave or
time off during those hours, absent emer-
gencies and leaves mandated by law. A cov-
ered employee’s schedule ‘‘directly depends”
on the schedule of the Senate under the
above definition regardless of the employee’s
schedule on days when the Senate is not in
session.
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Section 2. No employing office shall be
deemed to have violated section 203(a)(1) of
the CAA, which applies the protections of
section 7(a)(1) of the Fair Labor Standards
Act (“FLSA”) to covered employees and em-
ploying offices, by employing any employee
for a workweek in excess of the maximum
workweek applicable to such employee under
section 7(a) of the FLSA if such employee is
employed pursuant to a bona fide individual
contract, or pursuant to an agreement made
as a result of collective bargaining by rep-
resentatives of employees, if the employee’s
work schedule directly depends on the sched-
ule of the Senate within the meaning of Sec-
tion 1, and the contract or agreement (1)
specifies a regular rate of pay of not less
than the minimum hourly rate provided in
subsection (a) of section 6 of the FLSA and
compensation at not less than one and one-
half times such rate for all hours worked in
excess of such maximum workweek [cur-
rently 40 hours], and (2) provides a weekly
guaranty of pay for not more than sixty
hours based on the rates of pay so specified.

Section 3. Covered employees whose work
schedules directly depend on the schedule of
the Senate within the meaning of Section 1
must be compensated for all hours worked in
excess of the maximum workweek applicable
to such employees at time-and-a-half either
in pay or in time off, pursuant to the rel-
evant collective bargaining agreement, em-
ployment agreement or understanding ar-
rived at before the performance of the work.
However, those employees employed under a
contract or agreement under Section 2 may
be compensated in time off only for hours
worked in excess of the weekly guaranty. In
the case of a covered employee hired prior to
the effective date of this regulation, the reg-
ular practice in effect immediately prior to
the effective date with respect to the grant
of compensatory time off in lieu of the re-
ceipt of overtime compensation shall con-
stitute an agreement or understanding for
purposes of this section. A covered employee
under this section may not accrue compen-
satory time in excess of 240 hours of compen-
satory time for hours worked, except that if
the work of such employee for which com-
pensatory time may be provided includes
work in a public safety activity, an emer-
gency response activity or seasonal activity,
the employee may accrue not more than 480
hours of compensatory time. Any employee
who has accrued the maximum hours of com-
pensatory time off shall, for additional over-
time hours of work, be paid overtime com-
pensation. If compensation is paid to an em-
ployee for accrued compensatory time, such
compensation shall be paid at the regular
rate earned by the employee at the time the
employee receives such payment. The em-
ployee shall be permitted by the employing
office to use compensatory time within a
reasonable period after making the request if
the use of such time does not unduly disrupt
the operations of the employing office.

An employee who has accrued compen-
satory time authorized by this Section shall,
upon termination of employment, be paid for
the unused compensatory time at a rate of
compensation not less than (A) the average
regular rate received by such employee dur-
ing the last 3 years of the employee’s em-
ployment, or (B) the final regular rate re-
ceived by such employee, whichever is high-
er.
Method of Approval:

The Board recommends that these regula-
tions be approved by resolution of the Sen-
ate.

Signed at Washington, DC, on this 10th day
of October, 1995.

GLEN D. NAGER,
Chair of the Board,
Office of Compliance.

October 11, 1995

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States was communicated to
the Senate by Mr. Thomas, one of his
secretaries.

———

EXECUTIVE MESSAGES REFERRED

As in executive session, the Presiding
Officer laid before the Senate messages
from the President of the TUnited
States submitting sundry nominations
which were referred to the appropriate
committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

————

REPORT ON HAZARDOUS MATE-
RIALS TRANSPORTATION FOR
CALENDAR YEARS 1992-93—MES-
SAGE FROM THE PRESIDENT—
PM 87

The PRESIDING OFFICER laid be-
fore the Senate the following message
from the President of the TUnited
States, together with an accompanying
report; which was referred to the Com-
mittee on Commerce, Science, and
Transportation.

To the Congress of the United States:

In accordance with Public Law 103-
272, as amended (49 U.S.C. 5121(e)), I
transmit herewith the Biennial Report
on Hazardous Materials Transportation
for Calendar Years 1992-1993 of the De-
partment of Transportation.

WILLIAM J. CLINTON.

THE WHITE HOUSE, October 11, 1995.

———

MESSAGES FROM THE HOUSE

At 4 p.m., a message from the House
of Representatives, delivered by Mr.
Hays, one of its reading clerks, an-
nounced that the House has passed the
following bills, in which it requests the
concurrence of the Senate:

H.R. 436. An act to require the head of any
Federal agency to differentiate between fats,
oils, and greases of animal, marine, or vege-
table origin, and other oils and greases, in
issuing certain regulations, and for other
purposes.

H.R. 1384. An act to amend title 38, United
States Code, to exempt certain full-time
health-care professionals of the Department
of Veterans Affairs from restrictions on re-
munerated outside professional activities.

H.R. 1536. An act to amend title 38, United
States Code, to extend for 2 years an expir-
ing authority of the Secretary of Veterans
Affairs with respect to determination of lo-
cality salaries for certain nurse anesthetist
positions in the Department of Veterans Af-
fairs.

H.R. 2394. An act to increase, effective as of
December 1, 1995, the rates of compensation
for veterans with service-connected disabil-
ities and the rates of dependency and indem-
nity compensation for the survivors of cer-
tain disabled veterans.

———

MEASURES REFERRED

The following bills were read the first
and second times by unanimous con-
sent and referred as indicated:
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